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STATEMENT OF THE CASE
Nature of the Case
Mr. Wenke appeals from the district court’s judgment dismissing with prejudice his pro
se petition for post-conviction relief. He argued in his Appellant’s Brief that the district court
abused its discretion in denying his motion for appointment of counsel. He submits this Reply
Brief to respond to the State’s legal argument on this issue.

Statement of Facts and Course of Proceedings
Mr. Wenke included a statement of facts and course of proceedings in his Appellant’s
Brief, which he relies on and incorporates herein. (See Appellant’s Br., pp.1-3.)

1

ISSUE
Did the district court abuse its discretion when it denied Mr. Wenke’s motion for appointment of
counsel?
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ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Wenke’s Motion For Appointment
Of Counsel
Mr. Wenke argued in his Appellant’s Brief that the district court abused its discretion
when it denied his motion for appointment of counsel because he alleged facts which showed the
possibility of a valid claim of ineffective assistance of counsel, and the district court failed to
apply the proper legal standard when considering his motion. (See Appellant’s Br., pp.5-9.)
Mr. Wenke noted, among other things, that in affirming his conviction, the Court of Appeals
identified an obvious claim of ineffective assistance of counsel, as his attorney did not object to
the admission of certain evidence at trial, and the Court thus could not consider on direct appeal
whether the evidence should have been excluded. (See Appellant’s Br., pp.11-12; State v. Wenke,
2019 WL 6713493, *3 (Ct. App. Dec. 10, 2019) (unpublished).) The State contends the district
court did not abuse its discretion in failing to appoint counsel to Mr. Wenke to pursue this claim
as Mr. Wenke did not specifically identify this claim in his pro se petition, and he “is not entitled
to counsel to search the record for claims.” (Respondent’s Br., p.12.) The State is wrong.
As an initial matter, the State is incorrect that appointed counsel would have to “search
the record” to identify the claim that Mr. Wenke’s trial counsel was ineffective for failing to
object to the arresting officer’s statement that over a pound of marijuana was found, and for
failing to object to the officer’s on-body video recording. These claims were specifically
identified by the Court of Appeals, and reading the Court’s opinion is hardly searching the
record. The Court of Appeals said:
Now on appeal Wenke asserts Officer Mattson’s statement that over a pound of
marijuana was found is irrelevant and ‘highly misleading’ because ‘less than half
a pound of marijuana was discovered.’ Further, Wenke also argues the video is
prejudicial because it shows Wenke behind bars. Wenke, however, failed to
preserve these arguments for appeal. See State v. Garcia-Rodriguez, 162 Idaho
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271, 275, 396 P.3d 700, 704 (2017) (“This Court will not consider issues raised
for the first time on appeal.”) As noted above, Wenke’s only objection to the
video was his general objection that he was “going off” and “swearing” at Officer
Mattson in the video and that the video does “nothing but essentially [show]
Wenke is a bad guy.” Notably, Wenke’s counsel offered no response to the
prosecutor's argument about the specific relevance of the various portions of the
video.
Wenke, 2019 WL 6713493, *3. The Court of Appeals also identified another possible claim of
ineffective assistance of counsel, in recognizing Mr. Wenke asserted several claims of
prosecutorial misconduct during closing argument, but noting his attorney failed to object to the
prosecutor’s statements in the district court, and Mr. Wenke failed to meet the high burden of
showing fundamental error under State v. Miller, 165 Idaho 115, 119 (2010). Wenke, 2019 WL
6713493, *5. Had the district court appointed counsel for Mr. Wenke, counsel could easily have
found these claims (without a grueling search of the record), and filed an amended petition
properly asserting them as a basis for relief.
More importantly, the authority relied on by the State actually supports Mr. Wenke’s
position, not the State’s position. The State cites Murphy v. State, 156 Idaho 389, 393 (2014), in
support of its argument that Mr. Wenke was not entitled to have counsel appointed “to pursue an
unpled claim.” (Respondent’s Br., pp.12-13.) The Idaho Supreme Court said in Murphy that
“[a]lthough ‘the petitioner is not entitled to have counsel appointed in order to search the record
for possible nonfrivolous claims,’ counsel should be appointed if the facts alleged raise the
possibility of a valid claim.” 156 Idaho at 393 (quoting Swader v. State, 143 Idaho 651, 654
(2007)). In Swader, the Idaho Supreme Court emphasized that when considering a motion for
appointment of counsel, “the trial court must do more than determine whether the petition alleges
a valid claim.” 143 Idaho at 654. The Swader Court explained:
The [trial] court must also consider whether circumstances prevent the petitioner
from making a more thorough investigation into the facts. An indigent defendant
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who is incarcerated in the penitentiary would almost certainly be unable to
conduct an investigation into facts not already contained in the court record.
Likewise, a pro se petitioner may be unable to present sufficient facts showing
that his or her counsel’s performance was deficient or that such deficiency
prejudiced the defense. That showing will often require the assistance of someone
trained in the law. Therefore, the trial court should appoint counsel if the petition
alleges facts showing the possibility of a valid claim such that a reasonable person
with adequate means would be willing to retain counsel to conduct a further
investigation into the claim. The investigation by counsel may not produce
evidence sufficient to survive a motion to dismiss. But, the decision to appoint
counsel and the decision on the merits of the petition if counsel is appointed are
controlled by two different standards.
Id. at 654-55.
Swader and Murphy make clear that a court cannot deny a motion for appointment of
counsel simply because a pro se petitioner does not fully allege a valid claim for relief. Here, it is
clear there are possibly valid claims that a reasonable person with adequate means would be
willing to retain counsel to investigate further. It is also clear that Mr. Wenke, in addition to
being incarcerated, suffers from severe learning disabilities that would make it almost impossible
for him to successfully pursue a post-conviction petition without the help of an attorney. (See
R., p.110 (affidavit from Mr. Wenke stating he suffers from severe learning disabilities.)) On the
record presented, the district court should have, in light of the governing legal standards and in
an exercise of reason, granted Mr. Wenke’s motion for appointment of counsel. In failing to do
so, the district court abused its discretion. See Lunneborg v. My Fun Life, 163 Idaho 856, 863
(2018) (stating standard for abuse of discretion review).
The State also asserts that if the district court erred in denying Mr. Wenke’s motion for
appointment counsel, the error was harmless because Mr. Wenke failed to raise the possibility of
a valid claim. (Respondent’s Br., p.13.) This argument must fail because, as discussed above and
in his Appellant’s Brief, Mr. Wenke showed the possibility of multiple valid claims of
ineffective assistance of counsel. The standard for considering a motion for appointment of
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counsel is different than the standard for considering a motion for summary dismissal. See
Swader, 143 Idaho at 655 (“The investigation by counsel may not produce evidence sufficient to
survive a motion to dismiss. But, the decision to appoint counsel and the decision on the merits
of the petition if counsel is appointed are controlled by two different standards.”). Mr. Wenke
raised possibly nonfrivolous claims and the district court abused its discretion in failing to
appoint counsel for Mr. Wenke to assist him in pursuing these claims prior to resolving his
claims on the merits.

CONCLUSION
For the reasons stated above, as well as those set forth in his Appellant’s Brief,
Mr. Wenke respectfully requests that this Court vacate the judgment dismissing his petition for
post-conviction relief, and remand this case to the district court with instructions to grant his
motion for appointment of counsel.
DATED this 20th day of July, 2021.
/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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